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Mr. Chairman and members of the Committee, my name is 
Charles Rowe and I am the editor and co-publisher of the Free 
Lance-Star in Fredericksburg, Virginia. I am testifying today on 
behalf of the American Newspaper Publishers Association and the 
American Society of Newspaper Editors. We appreciate the oppor- 
tunity TO SHARE OUR CONCERNS WITH YOU ABOUT THIS LEGISLATION TO 
EXEMPT CERTAIN OPERATIONAL FILES FROM THE SEARCH AND REVIEW PRO- 
VISIONS of the Freedom of Information Act. 

The American Newspaper Publishers Association is a nonprofit 

MEMBERSHIP CORPORATION ORGANIZED UNDER THE LAWS OF THE COMMON- 
WEALTH of Virginia. Its membership consists of nearly 1400 news- 
papers ACCOUNTING FOR MORE THAN 90 PERCENT OF U.S. DAILY AND SUN- 
DAY CIRCULATION. MANY NON-DAILY NEWSPAPERS ALSO ARE MEMBERS. 

The American Society of Newspaper Editors is a nationwide, 

PROFESSIONAL ORGANIZATION OF MORE THAN 850 MEN AND WOMEN WHO HOLD 
POSITIONS AS DIRECTING EDITORS OF DAILY NEWSPAPERS THROUGHOUT THE 

United States. 

Mr. Chairman, like you, the American Newspaper Publishers 
Association and the American Society of Newspaper Editors are 

FIRMLY COMMITTED TO THE EXISTING FREEDOM OF INFORMATION ACT (FoIA 

or the Act). Through FoIA, the principles of open government 

UPON WHICH THIS COUNTRY WAS FOUNDED BECOME A REALITY. THE ACT 
STANDS AS TANGIBLE PROOF THAT A FREE PEOPLE ARE ENTITLED TO IN- 
FORMATION ABOUT HOW THEIR GOVERNMENT OPERATES AND HOW ITS DECI- 
SIONS ARE MADE. WHEN PUBLISHERS AND EDITORS DEFEND FOIA, WE DO 
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SO NOT SOLELY IN OUR PERSONAL INTEREST , BUT IN THE INTERESTS OF 
OUR FREE SOCIETY AND ALL ITS INDIVIDUAL CITIZENS. 

There is an important point which must be remembered in 

LOOKING AT THE CENTRAL INTELLIGENCE AGENCY (CIA) AND ITS PROBLEMS 

WITH FoIA. The existing statute contains the exceptions required 
TO strike the delicate balance between openness in government and 
the need for a degree of secrecy in our intelligence operations. 
Exemptions 1 and 3 of FoIA, in conjunction with Section 102(d)(3) 
of the National Security Act of 1947, protect classified national 

SECURITY INFORMATION AND INTELLIGENCE SOURCES AND METHODS FROM 

disclosure. Courts have given great deference to the CIA in im- 
plementing THESE EXCEPTIONS. 

Mr. Chairman, over the past few years we have carefully fol- 
lowed VARIOUS FoIA EXEMPTION PROPOSALS DEALING WITH THE CIA. WE 
STRONGLY OPPOSED A BLANKET EXEMPTION OF THE CIA FROM THE REQUIRE- 
MENTS OF FOIA. WE HAVE ALSO HAD SERIOUS RESERVATIONS CONCERNING 
THE PROVISIONS OF S 1324 WHICH WOULD EXEMPT CERTAIN CIA OPERA- 
TIONAL FILES FROM THE SEARCH AND REVIEW REQUIREMENTS OF FoIA. AT 
THE SAME TIME, I MUST POINT OUT THAT REPRESENTATIVES OF THE NEWS- 
PAPER BUSINESS HAVE NOT REJECTED OUT OF HAND THE CIA'S PLEAS FOR 
RELIEF FROM FoIA SEARCH AND REVIEW REQUIREMENTS. OVER THE PAST 
FEW YEARS, WE HAVE MET SEVERAL TIMES WITH CIA OFFICIALS TO 
DEVELOP A DIALOGUE ON THIS ISSUE. 

With respect to S 1324, which passed the Senate Nov. 17, 

1983, WE WERE CONCERNED THAT THE LEGISLATION COULD UNNECESSARILY 
DENY INFORMATION TO THE PUBLIC WHICH NOW IS AVAILABLE, AND WE 



WERE NOT SATISFIED WITH REPORT LANGUAGE ON CIA EFFORTS TO ADDRESS 
THE BACKLOG OF FOIA REQUESTS. WE ALSO FAVORED A MUCH STRONGER 
JUDICIAL REVIEW PROVISION THAN WAS INCLUDED IN THE SENATE BILL. 

I WOULD NOW LIKE TO ADDRESS THESE THREE CONCERNS IN THE CON- 
TEXT OF HR 5164 AS REPORTED BY THE HOUSE PERMANENT SELECT INTEL- 
LIGENCE Committee. 

Under this version, certain operational files will be exempt 

FROM THE SEARCH AND REVIEW REQUIREMENTS OF FoIA. THE STATED 
RATIONALE FOR THIS EXEMPTION IS THAT THESE FILES ALMOST NEVER 
CONTAIN INFORMATION RELEASABLE UNDER THE ACT, AND THAT BY UNBUR- 
DENING THE CIA FROM LABORIOUS REVIEW REQUIREMENTS, THE AGENCY 
WILL BE ABLE TO CLEAN UP ITS BACKLOG AND GENERALLY GIVE MORE EX- 
PEDITIOUS CONSIDERATION TO OTHER FoIA REQUESTS. THIS LEGISLATION 
GIVES THE CIA DIRECTOR THE RESPONSIBILITY TO DESIGNATE THE FILES 
COVERED BY THE EXEMPTION. 

However, there are two underlying premises which must work 

IN UNISON IF THE STATED ENDS ARE TO BE ACHIEVED. FIRST, WE MUST 
PLACE OUR FAITH AND TRUST IN THE CIA TO CAREFULLY EXECUTE ITS 
RESPONSIBILITIES IN ACCORDANCE WITH THE STATUTE. SECONDLY, WE 
MUST LOOK TO THE CONGRESS FOR STRINGENT OVERSIGHT TO GUARD THE 
PUBLIC INTEREST AGAINST EXCESSES BY THE AGENCY. 

Mr. Chairman, the historical record of the CIA, most recent- 
ly PUNCTUATED BY THE MINING OF THE NICARAGUAN HARBOR, BRINGS EACH 
OF THESE PREMISES INTO SERIOUS QUESTION. UNDER THE INTELLIGENCE 

Oversight Act of 1980, the CIA is to keep the House and Senate 
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INTELLIGENCE COMMITTEES "FULLY AND CURRENTLY INFORMED OF ALL IN- 
TELLIGENCE activities." Nevertheless, the Chairman of the Senate 
Select Intelligence Committee and several other members of the 

COMMITTEE CLAIMED THEY WERE NOT ADEQUATELY INFORMED ABOUT CIA 
MINING OF A NICARAGUAN HARBOR. CLEARLY, THE QUESTION WHICH COMES 
TO MIND IS, "IF THE CIA DOES NOT MEET ITS RESPONSIBILITIES UNDER 

the Intelligence Oversight Act, can we expect it to respect the 

PARAMETERS OF THIS LEGISLATION?" AND FURTHER, "IF THE OVERSIGHT 
COMMITTEES ARE NOT BEING ADEQUATELY INFORMED OF CIA ACTIVITIES, 
HOW WILL THEY BE ABLE TO MONITOR EFFECTIVELY THE IMPLEMENTATION 

of HR 5164?" This bill provides that operational files concern- 
ing THE SUBJECT MATTER OF AN OFFICIAL INVESTIGATION WILL NOT BE 
EXEMPT FROM FoIA SEARCH AND REVIEW. BUT CAN WE EXPECT SUCH AN 
INVESTIGATION EVER TO BE TRIGGERED IF THE INTELLIGENCE COMMITTEES 
ARE SHIELDED FROM INFORMATION ON IMPORTANT ACTIVITIES OF THE CIA? 

Mr. Chairman, in testimony before the House and Senate in- 
telligence COMMITTEES WE EMPHASIZED THE NEED FOR FREQUENT AND 
THOROUGH OVERSIGHT OF THE CIA'S IMPLEMENTATION OF THIS LEGISLA- 
TION. Today we emphatically repeat our call for skeptical over- 
sight. The CIA, THROUGH THIS. LEGISLATION, WILL BE VESTED WITH A 
GREAT DEAL OF POWER WHICH, IF MISUSED, COULD SUBVERT THE SPIRIT 
OF PUBLIC ACCESS TO INFORMATION. 

This committee should monitor classification of files to 

ENSURE THAT THE EXEMPTIONS BUILT INTO THIS LEGISLATION - FOR 
REQUESTERS SEEKING INFORMATION CONCERNING THEMSELVES, COVERT AC- 
TIONS AND INVESTIGATIONS FOR IMPROPRIETY OR ILLEGALITY - ARE AD- 
HERED TO BY THE AGENCY. 
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Further, the CIA should be strictly accountable to this com- 
mittee FOR CLEAN UP OF THE BACKLOG AND DEVELOPMENT. IN TESTIMONY 
BEFORE THE HOUSE SELECT PERMANENT INTELLIGENCE COMMITTEE, JOHN 

McMahon, Deputy Director of the CIA, stated that currently there 

ARE "OPERATIONS" STAFFERS ASSIGNED TO FoIA REQUESTS, AND UPON 
PASSAGE OF THE LEGISLATION THESE STAFFERS WILL BE TRANSFERRED 
BACK TO THE OPERATIONS DIRECTORATE. WE WANT TO ENSURE THAT THE 
FOIA OFFICE IS ADEQUATELY STAFFED TO HANDLE FoIA REQUESTS. THE 
LEGISLATION SHOULD PROVIDE FOR ANNUAL REPORTS BY THE CIA TO THE 

House and Senate intelligence committees and to your committee on 

THE HANDLING OF FoIA REQUESTS, INCLUDING THE EXISTENCE OF A BACK- 
LOG, THE AVERAGE RESPONSE TIME TO A FoIA REQUEST, AND STAFFING 
LEVELS. 

This committee, to satisfy itself that the CIA is keeping 

ITS PROMISES - BOTH AS TO THE BACKLOG AND THE FILE DESIGNATIONS 
-SHOULD BE WILLING TO HEAR FROM FoIA REQUESTERS WHO SERIOUSLY 
BELIEVE THE SPIRIT OF THIS BILL IS NOT BEING RESPECTED BY THE 
AGENCY. 

WE ARE PLEASED WITH THE MUCH IMPROVED JUDICIAL REVIEW PROVI- 
SION CONTAINED IN HR 5164. WE VIEW DE NOVO JUDICIAL REVIEW AS A 
CORNERSTONE OF THE FREEDOM OF INFORMATION ACT . UNDER HR 5164, 

THE COURT WILL EXERCISE DE NOVO REVIEW OF THE AGENCY'S FILE 
DESIGNATION. 

While this legislation generally exempts operational files 

FROM FoIA SEARCH AND REVIEW THERE HAS BEEN AN ATTEMPT IN THE 
LEGISLATION TO CAREFULLY DELINEATE THE TYPE AND LOCATION OF FILES 
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WHICH FALL INTO THIS CATEGORY. THERE ARE EXCEPTIONS FOR FIRST 
PARTY REQUESTERS, COVERT ACTIONS AND OFFICIAL INVESTIGATIONS OF 
IMPROPRIETY. 

Unfortunately, Mr. Chairman, the Congress' effort to balance 

THE PUBLIC'S NEED FOR INFORMATION WITH THE NEED TO KEEP NATIONAL 
DEFENSE SECRETS MAY ALL BE FOR NOUGHT GIVEN RECENT DEPARTMENT OF 

Justice/OMB regulations. Under these regulations, any records 

EXEMPTED FROM DISCLOSURE UNDER THE PRIVACY ACT OF 1974 ARE ALSO 
EXEMPT FROM DISCLOSURE UNDER THE FREEDOM OF INFORMATION ACT. 

This is a reversal of the Department of Justice and OMB's posi- 
tion WHICH IT HAS HELD SINCE PASSAGE OF THE PRIVACY ACT IN 1974. 
The Department of Justice/OMB regulations are also contrary to 

THE WELL REASONED OPINION OF THE COURT OF APPEALS FOR THE DIS- 
TRICT of Columbia in Greentree v. Customs Service 674 Fed 74 
(D.C. Circuit 1983). The issue is one which the U.S. Supreme 
Court has decided to review. 

Under subsections J and K of the Privacy Act, the CIA has 
exempted records and systems of records from disclosure. 

However, first and third party requestors have a right to use the 
FoIA TO MAKE a request for these same records — IN this case, 
EXEMPTIONS 1 AND 3 OF FoIA GOVERN THE DISCLOSURE OF INFORMATION. 

These exemptions are less broad than those available under the 
Privacy Act. 

The effect of the new OMB interpretation would be to allow 
agencies such as THE CIA TO exempt broad categories of records 
under the authority of the Privacy Act, thus foreclosing FoIA 
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ACCESS BEYOND EVEN THE AUTHORITY OF THIS BILL. THIS WAS NOT THE 

intent of Congress when it passed the Privacy Act. Section 552a 

(B)(2) WAS SPECIFICALLY INSERTED INTO THE PRIVACY ACT IN ORDER TO 
PRESERVE THE PUBLIC'S RIGHTS UNDER FoIA. 

MR. CHAIRMAN/ WE RECOMMEND THAT THE JUSTICE/OMB INTERPRETA- 
TION OF THE RELATIONSHIP BETWEEN THE PRIVACY ACT AND FoIA BE 
OVERTURNED THROUGH LEGISLATION TO REFLECT THE ORIGINAL AND TRUE 
MEANING OF CONGRESS. WE BELIEVE THAT THIS BILL GOES FAR ENOUGH 
IN THE DIRECTION OF ACCORDING DISCRETION TO THE AGENCY IN FoIA 
AREA. WE DO NOT WANT THE CIA TO BE ABLE TO FORECLOSE ACCESS 
UNDER FOIA BY INVOKING THE BROAD PRIVACY ACT EXCEPTIONS. 

Conclusion 



Our nation's newspapers recognize the need for a degree of 

SECRECY IN OUR INTELLIGENCE OPERATIONS. BUT THIS NEED MUST NOT 
OVERSHADOW THE PRINCIPLE OF OPEN GOVERNMENT IN OUR FREE SOCIETY. 

As Justice Black stated in New York Times v. United States / 403 
U.S. 713/ 724 (1971)/ 

"Secrecy in government is fundamentally antidemocratic/ 

PERPETUATING BUREAUCRATIC ERRORS. OPEN DEBATE AND DIS- 
CUSSION OF PUBLIC ISSUES ARE VITAL TO OUR NATIONAL 
HEALTH." 

Mr. Chairman, this committee, and in particular this subcom- 
mittee, HAS LEGISLATIVE RESPONSIBILITY FOR THE FREEDOM OF INFOR- 
MATION Act. We in the press are very grateful for your ongoing 
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ROLE IN PROTECTING THE FoIA FROM ASSAULT. IF THE PENDING LEGIS- 
LATION IS TO BE ENACTED, WE ASK YOU TO EXERCISE CAREFUL VIGILANCE 
OVER THE CIA'S IMPLEMENTATION OF ITS PROVISIONS. THE PUBLIC 
RELIES ON YOU TO SAFEGUARD ITS RIGHT TO AN OPEN GOVERNMENT AND TO 
ASSURE THAT INFORMATION RELEASABLE UNDER CURRENT LAW REMAINS 



ACCESSIBLE. 



